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dicial Conduct Commission, Utah Const., Art.
VIII, Sec. 13.
.
Justices' courts, Chapter 5 of this title.
Utah State Retirement Office, Chapter 9 of
Title 49.

sentence of Subsection (4) and "may" for
"shall" in the second sentence of that subsection, and deleted "service" preceding "disability" in Subsection (5).
Cross-References. - Establishment of Ju-

CHAPTERS 8 TO 10
RESERVED
II

PART
ACTIONS,

VENUE,

ACTIONS
Section
78-11-1.
78-11-2.

LIMITATION

OF ACTIONS

CHAPTER 11
RIGHT TO SUE AND BE
SUED

Married woman.
Husband and wife sued together
- Either may defend.
78-11-3.
Deserted spouse.
78-11-4.
Seduction - Unmarried individual under 18 may sue.
78-11-5.
Seduction of child - Suit by parent or guardian.
78-11-6.
Injury or death of child - Suit by
parent or guardian.
Death of adult - Suit by heir or
78-11-7.
personal representative.
Successive actions on same con78-11-8.
tract.
78-11-9.
Repealed.
78-11-10.
Actions against officers - Costs
and attorneys' fees.
Submitting controversy without
78-11-11.
action.
Survival of action for injury to
78-11-12.
person or death upon death of
wrongdoer or injured person Exception and restriction to
out-of-pocket expenses.
78-11-12.5. Proceeds received by criminals as
result of crime - Delivery to
Division of Finance - Trust
fund - Distribution to crime
victims - Custody and control
- Sale of real property and securities - Definitions - Ac-

Section

78-11-13.
78-11-14.
78-11-15.
78-11-16.
78-11-17.
78-11-18.
78-11-19.

78-11-20.
78-11-21.
78-11-22.
78-11-23.
78-11-24.
78-11-25.
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cused mentally ill - Notice Return to accused - Reimbursement for legal defense of
indigent accused.
Construction of statute.
Shoplifting - Definitions.
Civil liability of adult for shoplifting - Damages.
Joint liability of minor and parent
or guardian for minor's shoplifting - Exception.
Merchant's right to request customer to hold merchandise in
full view.
Merchant's authority to detain.
Criminal conviction for shoplifting prerequisite to civil action
under chapter - Liability of
parent or guardian.
Property damage caused by minor
- Liability of parent or guardian.
Property damage caused by minor
- When parent or guardian not
liable.
Good Samaritan Act.
Right to life - State policy.
Act or omission preventing abor, tion not actionable.
Failure or refusal to prevent birth
not a defense.
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78-11-1.

RIGHT TO SUE

78-11-2

Married woman.

A married woman may sue and be sued in the same manner as if she were
unmarried.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-11-1.
Cross-References. - Governor's Commission on Status of Women, § 63-47-1 et seq.

Property rights of married women, Utah
Const., Art. XXII, Sec. 2; § 30-2-1 et seq.

NOTES TO DECISIONS
ANALYSIS

Antenuptial torts of wife.
Operation and effect.
Antenuptial torts of wife.
Husband is not liable for torts of his wife,
committed before he married her and while she
was wife of another man. Culmer v. Wilson, 13
Utah 129, 44 P. 833, 57 Am. St. R. 713 (1896).
Operation and effect.
This section is procedural and serves only to
give the wife the privilege of suing to protect

whatever rights she may have. It does not purport to create for her any new or substantive
cause of action. Under §§ 30-2-1 to 30-2-10,
which set forth the rights of the wife, she may
not sue her husband in tort. Rubalcava v.
Gisseman, 14 Utah 2d 344, 384 P.2d 389
(1963), 263 F. Supp. 470 (D. Utah 1967).

COLLATERAL REFERENCES

Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife §§ 142, 143.
C.J.S. - 41 C.J.S. Husband and Wife§ 389;
42 C.J.S. Husband and Wife § 540.
A.L.R. - Validity of verdict or verdicts by
same jury in personal injury action awarding

78-11-2.

damages to injured spouse but denying recovery to other spouse seeking collateral damages,
or vice versa, 66 A.L.R.3d 1046.
Key Numbers. -Husband and Wife eco203,
270(1), (2).

Husband ~nd wife sued together defend . .

Either may

If husband and wife are sued together, the wife may defend for her own
right, and if either neglects to defend, the other may defend for both.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-11-2.
COLLATERAL REFERENCES

Am. Jur. 2d. - 41 Am. Jur. 2d Husband
and Wife § 439.
C.J.S. - 41 C.J.S. Husband and Wife§ 416;
42 C.J.S. Husband and Wife § 546.

Key Numbers. - Husband and Wife eco217,
270(3).
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Deserted

spouse.

When a husband has deserted his family, the wife may prosecute or defend
in his name any action which he might have prosecuted or defended, and shall
have the same powers and rights therein as he might have, and, under like
circumstances, the husband shall have the same right.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-11-3.

COLLATERAL REFERENCES

Am. Jur. 2d. and Wife § 538.

78-11-4.

C.J.S. - 41 C.J.S. Husband and Wife§ 390;
42 C.J.S. Husband and Wife § 540.
Key Numbers. - Husband and Wife ,s;, 203.

41 Am. Jur. 2d Husband

Seduction - Unmarried individual under 18 may
sue.

An unmarried individual, under 18 years of age at the time of seduction,
may prosecute as plaintiff an action therefor, and may recover therein such
damages, actual or exemplary as are assessed in favor of such individual.
History: L. 1951, ch. 58, § l; C. 1943,
Supp., 104-11-4; L. 1977, ch. 141, § 1.
Cross-References. - Exclusion of persons
from courtroom, § 78-7-4.

Limitation

§ 78-12-29.

of

action

for

seduction,

NOTES TO DECISIONS

Pleadings.
In action by unmarried female under 20
years [now 18 years] of age for seduction, complaint which charged that defendant by taking
advantage of plaintiffs youth and ignorance
and by means of artifices, persuasions, decep-

tion and force, wickedly seduced, debauched
and carnally knew plaintiff, whereby she became pregnant and gave birth to a child, held
sufficient, as against demurrer for uncertainty.
Bowers v. Carter, 59 Utah 249, 202 P. 1093
(1921).

COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 1 et seq.

78-11-5.

C.J.S. - 79 C.J.S. Seduction § 14.
Key Numbers. - Seduction ,s;, 11.

70 Am. Jur. 2d Seduction

Seduction of child -

Suit by parent or guardian.

A parent or guardian may prosecute as plaintiff an action for the seduction
of a child who, at the time of seduction, is under the age of majority, though
the child or the ward ts not living with or in the service of the plaintiff at the
time of the seduction or afterwards and there is no loss of service.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-11-5; L. 1977, ch. 141, § 2.

Cross-References.

§ 15-2-1.
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COLLATERAL REFERENCES

Am. Jur. 2d. -

§ 1 et seq.

C.J.S. - 79 C.J.S. Seduction § 14.
Key Numbers. - Seduction e.> 11.

70 Am. Jur. 2d Seduction

78-11-6. Injury or death of child guardian.

Suit by parent or

Except as provided in Chapter 1, of Title 35, a parent or guardian may
maintain an action for the death or injury of a minor child when such injury
or death is caused by the wrongful act or neglect of another. Any such action
may be maintained against the person causing the injury or death, or, if such
person is employed by another person who is responsible for that person's
conduct, also against such other person.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-11-6; L. 1977, ch. 141, § 3.
Cross-References. - Comparative negligence, § 78-27-38.
Death of person entitled to sue, effect on
statute of limitations, §§ 78-12-37, 78-12-38.
Evidence required for recovery, § 78-11-12.

Right to recover damages for death generally, Utah Const., Art. XVI, Sec. 5.
Statute of limitations, wrongful death,
§ 78-12-28.
Survival of cause of action, § 78-11-12.
Voluntary payment of claim not an admission of liability, Rule 409, U.R.E.

NOTES TO DECISIONS
ANALYSIS

Conflict of laws.
Damages.
-Exclusion of cost of rearing.
-Forgone income.
-Loss of services and society.
-Possibility of additional children.
-Postminority
years.
Nonexclusive procedural method.
Release of one joint tortfeasor.
Workmen's compensation.

Conflict of laws.
In action brought in Colorado by father to
recover for alleged wrongful death of son while
a passenger on defendant's bus, as a result of
accident which occurred in Utah, father's right
to recover and amount of recovery was governed by constitutional and statutory provisions of Utah. Stoltz v. Burlington Transp. Co.,
178 F.2d 514 (10th Cir. 1949), cert. denied, 339
U.S. 929, 70 S. Ct. 628, 94 L. Ed. 1349 (1950).
Damages.
-Exclusion
of cost of rearing.
In wrongful death action for death of a child,
it was not reversible error for trial court to
exclude evidence of the average cost of raising
a child to the age at which he was killed, such
evidence proffered to prove damages based on
so-called "investment theory" of damages,
where such evidence did not constitute proof of

any special closeness of the mother and child
and its relevance was minimal in the determination of monetary amount to be awarded for
the Joss of Jove, affection, and society. Jones v.
Carvell, 641 P.2d 105 (Utah 1982).

-Forgone income.
In wrongful death action for death of a child,
mother was not entitled to recover as damages
the amount of income she lost by having and
devoting her full time to rearing the deceased
child rather than entering the work force.
Jones v. Carvell, 641 P.2d 105 (Utah 1982).
-Loss of services and society.
In father's action for negligent death of his
infant daughter, it was proper to authorize recovery for loss of services of daughter and her
society and comfort, court expressly excluding
any recovery for sorrow, grief, or anguish of
parents, or pain and suffering of daughter. Cor-
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bett v. Oregon Short Line R.R., 25 Utah 449,
71 P. 1065 (1903).
In wrongful death action for death of a child,
recoverable damages are not limited to economic or pecuniary losses, but also include loss
for intangible injuries such as loss of society,
love, companionship, protection and affection.
Jones v. Carvell, 641 P.2d 105 (Utah 1982).

-Possibility
of additional children.
The ability of a mother to bear additional
children is a material factor to be considered in
measuring damages in a wrongful death action
for death of her child. Jones v. Carvell, 641
P.2d 105 (Utah 1982).
-Postminority
years.
In father's action for negligent killing of his
minor child, held that plaintiffs recovery for
pecuniary loss sustained, in being deprived of
society, comfort, and protection of child, was
not necessarily limited to period of child's minority, and that plaintiff might recover for benefits reasonably to be expected to be received
by him after child's majority. Beaman v.
Martha Washington Mining Co., 23 Utah 139,
63 P. 631 (1901).
Nonexclusive procedural method.
This section is neither compulsory nor exclu-

sive, and Utah Rule of Civil Procedure 17(b)
provides an alternative method which allowed
mother as guardian ad litem for benefit of father to bring action for injuries to sixteen-yearold son where the father, an immigrant, had a
somewhat limited use of English, and business
matters were handled mainly by the mother.
Skollingsberg v. Brookover, 26 Utah 2d 45,484
P.2d 1177 (1971).

Release of one joint tortfeasor.
Plaintiffs had one loss and damage from the
death of their son, and only one cause of action;
therefore, by accepting settlement and releas•
ing one joint tortfeasor without reserving
rights against the other, they released both.
Catmull v. Medical Integrated Systems, 30
Utah 2d 334, 517 P.2d 1023 (1974).
Workmen's compensation.
Payment of part of burial expenses of deceased minor employee, who left no dependents, and payment of $1,000 into state treasury, as provided by § 35-1-68 (1), constituted
payment of "compensation" within meaning of
Utah Const., Art. XVI, Sec. 5, so that father
was precluded from maintaining action for
wrongful death. Henrie v. Rocky Mt. Packing
Corp., 113 Utah 415, 196 P.2d 487 (1948), reh.
denied, 113 Utah 444, 202 P.2d 727 (1949).

COLLATERAL REFERENCES

Utah Law Review. - Note, A Primer on
Damages under the Utah Wrongful Death and
Survival Statutes, 1974 Utah L. Rev. 519.
Am. Jur. 2d. - 59 Am. Jur. 2d Parent and
Child § 112 et seq.
C.J.S. - 67A C.J.S. Parent and Child§ 137
et seq.
A.L.R. - Liability for injury or death of
child social guest, 20 A.L.R.3d 1127.
Liability of owner of private residential
swimming pool for injury or death occasioned
thereby, 20 A.L.R.3d 1395.
Contributory negligence of spouse or child as
bar to recovery of collateral damages suffered
by other spouse or parent, 21 A.L.R.3d 469.
Spouse's or parent's right to recover punitive
damages in connection with recovery of damages for medical expenses or loss of services or
consortium arising from personal injury to
other spouse or child, 25 A.L.R.3d 1416.
Brothers and sisters of deceased as beneficiaries within state wrongful death statute, 31
A.L.R.3d 379.
Railroad's liability for injury to or death of
child climbing or playing on moving train
other than as paying or proper passenger, 35
A.L.R.3d 9.
Liability of landlord for injury or death occasioned by swimming pool maintained for tenants, 39 A.L.R.3d 824.

Liability for prenatal injuries, 40 A.L.R.3d
1222.
Judgment against parents in action for loss
of minor's services as precluding minor's action
for personal injuries, 41 A.L.R.3d 536.
Landlord's liability for injury or death of tenant's child from lead poisoning resulting from
peeling paint, 43 A.L.R.3d 1268.
Excessiveness or adequacy of damages for
personal injury resulting in death of an infant,
49 A.L.R.3d 934.
Parent's desertion, abandonment, or failure
to support minor child as affecting right or
measure of recovery for wrongful death of
child, 53 A.L.R.3d 566.
Permitting child to walk to school unattended as contributory negligence of parents in
action for injury or death of child, 62 A.L.R.3d
541.
Remarriage of surviving parent as affecting
action for wrongful death of child, 69 A.L.R.3d
1046.
Right to maintain action or to recover damages for death of unborn child, 84 A.L.R.3d
411.
Effect of settlement with and acceptance of
release from one wrongful death beneficiary
upon liability of tortfeasor to other beneficiaries or decedent's personal representative, 21
A.LR.4th 275.
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Right of tortfeasor to contribution from joint
tortfeasor who is spouse or otherwise in close
familial relationship to injured party, 25
A.L.R.4th 1120.
Excessiveness or inadequacy of punitive
damages awarded in personal injury or death
cases, generally, 35 A.L.R.4th 441.
Child's death, damages for grief or mental
anguish, 45 A.L.R.4th 234.
Products liability: construction materials or
insulation
containing
formaldehyde,
45
A.L.R.4th 751.
Products liability: liability of manufacturer
or seller as affected by failure of subsequent
party in distribution chain to remedy or warn
against defect of which he knew, 45 A.L.R.4th
777.
Recoverability from tortfeasor of cost of diagnostic examinations absent proof of actual bodily injury, 46 A.L.R.4th 1151.
Personal injury or property damage caused

78-11-7.

Death of adult sentative.

78-11-7

by lightning as basis of tort liability, 46
A.L.R.4th 1170.
Strict liability of landlord for injury or death
of tenant or third person caused by defect in
premises leased for residential
use, 48
A.L.R.4th 638.
Excessiveness and adequacy of damages for
personal injuries resulting in death of minor,
49 A.L.K4th 1076.
What constitutes impairment of proposed intervenor's interest to support intervention as
matter of right under Rule 24(a)(2) of Federal
Rules of Civil Procedure in personal injury and
death actions, 76 A.L.R. Fed. 174.
Propriety of ordering separate trials as to liability and damages, under Rule 42(b) of Federal Rules of Civil Procedure, in actions involving personal injury, death, or property damage,
78 A.L.R. Fed. 890.
Admiralty jurisdiction: maritime nature of
tort - modern cases, 80 A.L.R. Fed. 105.
Key Numbers. - Parent and Child e=> 7(6).

Suit by heir or personal repre-

Except as provided in Chapter 1, of Title 35, when the death of a person not
a minor is caused by the wrongful act or neglect of another, his heirs, or his
personal representatives for the benefit of his heirs, may maintain an action
for damages against the person causing the death, or, if such person is employed by another person who is responsible for his conduct, then also against
such other person. If such adult person has a guardian at the time of his
death, only one action can be maintained for the injury to or death of such
person, and such action may be brought by either the personal representatives
of such adult deceased person, for the benefit of his heirs, or by such guardian
for the benefit of the heirs as provided in the next preceding section
[§ 78-11-6). In every action under this and the next preceding section
[§ 78-11-6] such damages may be given as under all the circumstances of the
case may be just.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-11-7.
Cross-References.
- Comparative negligence, § 78-27-38.
Evidence required for recovery, §§ 78-11-12,
78-11-13.
Payment of medical and similar expenses
not admission of liability, Rule 409, U.R.E.

Right to recover damages for death generally, Utah Const., Art. XVI, Sec. 5.
Statute of limitations, wrongful death,
§ 78-12-28.
Survival of cause of action, §§ 78-11-12,
78-11-13.
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NOTES TO DECISIONS
ANALYSIS

Amount of recovery.
Assignment of cause of action.
Assignment of recovery.
Blood money.
Conflict of laws.
Construction.
Contributory negligence.
Defense of interspousal tort immunity.
Determination of heirship.
Funeral expenses.
Measure of recovery.
Nonresident aliens.
Presumptions and burden of proof.
Property damage.
Statute of limitations.
Workmen's compensation.

Amount of recovery.
The provision of the last sentence "is nothing
more nor less than the law seeks in every case
of actual or compensatory damages. Compensation for loss sustained. Under our wrongful
death statute, the law does not seek to punish
the wrongdoer, but simply to compensate the
heirs for the loss sustained." Morrison v. Perry,
104 Utah 151, 140 P.2d 772 (1943).
Besides the financial support furnished by
deceased to his or her family, the loss of affection, counsel and advice, the loss of deceased's
care and solicitude for the welfare of his or her
family and the loss of the comfort and pleasure
the family of deceased would have received are
all matters to be considered in assessing damages recoverable under former § 104-3-11. In
re Behm's Estate, 117 Utah 151, 213 P.2d 657,
40 A.L.R.2d 490 (1950).
Damages of $9,000 in wrongful death action
were clearly not excessive where decedent died
from burns suffered in fire set by defendant
and decedent's monthly income multiplied by
his.life expectancy would have equaled twice
the amount of the damages awarded. Evans v.
Stuart, 17 Utah 2d 308, 410 P.2d 999 (1966).
Assignment of cause of action.
Workmen's compensation insurer held entitled to assign its cause of action against third
party, who caused employee's death, to father
and mother of employee. Johanson v. Cudahy
Packing Co., 100 Utah 399, 115 P.2d 794, rehearing denied, 101 Utah 219, 120 P.2d 281
(1941). Subsequent history is given at length
in Johanson v. Cudahy Packing Co., 107 Utah
114, 152 P.2d 98 (1944).
Assignment of recovery.
Husband's interest in any sum recovered
from doctor for wrongful death of wife was assignable; assignment of husband's interest to

father-in-law was not void for lack of consideration where father-in-law assumed, with husband's sanction, burden of prosecuting wrongful death action without any assurance of a
recovery; evidence failed to sustain finding
that assignment was void because of fraud or
champerty. In re Behm's Estate, 117 Utah 151,
213 P.2d 657, 42 A.L.R.2d 490 (1950).

Blood money.
Judge's statement during voir dire that some
people thought of money collected under this
statute as blood money but that others approved of the statute was improper; that statement, combined with refusal to excuse for
cause a juror who said she had "strong feelings" concerning anyone who would sue to recover money for death of another, created prejudicial error which required that new trial be
granted; error was not rendered harmless by
fact that unanimous verdict had been rendered
for defendant even though verdict could have
been found by six of the eight jurors. Crawford
v. Manning, 542 P.2d 1091 (Utah 1975).
Conflict of laws.
Force and effect of a condition attached to a
pass, issued to a railroad employee under the
Hepburn Act as amended for transportation in
interstate commerce, absolving the railroad
company from liability for injuries to person or
property, is governed by federal law and not by
law of the state in which the personal injury or
death occurred. Francis v. Southern Pac. Co.,
162 F.2d 813 (10th Cir. 1947), aff'd, 333 U.S.
445, 68 S. Ct. 611, 92 L. Ed. 798 (1948), holding
that doctrine of Erie R.R. v. Tompkins, 304
U.S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114
A.L.R. 1487 (1938), was inapplicable.
Provision absolving a railroad company from
liability, in a free pass issued to an employee
under the Hepburn Act as amended, is valid
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and effective as to interstate commerce in view
of federal decisions which have become part of
the federal act and which prevail over conflicting state law, so that heirs of such employee,
who was killed while riding as an interstate
passenger on such pass, were precluded
thereby as matter oflaw from recovering under
this section as against the railroad company
for ordinary negligence as distinguished from
wanton or gross negligence, notwithstanding
Utah Const., Art. XVI, Sec. 5, since decedent
could not have recovered therefor had he lived.
Francis v. Southern Pac. Co., 333 U.S. 445, 68
S. Ct. 611, 92 L. Ed. 798 (1948). (Black, Murphy and Rutledge, JJ., dissenting on ground
that Utah law, permitting recovery against
railroad for negligence causing death of passenger riding on free pass notwithstanding
provision therein absolving railroad from liability, should govern, and that recovery should
be permitted even· under federal law.)
In action brought in federal district court in
California against an airplane manufacturer to
recover for death of plaintiffs' decedent arising
out of the crash of an airplane in Utah, where
right to recover was claimed under former
§ 104-3-11, and jurisdiction of the cause depended upon diversity of citizenship, one-year
period of limitations of California Code was applicable, rather than the two-year period provided by former § 104-2-25. McMillen v. Douglas Aircraft Co., 90 F. Supp. 670 (S.D. Cal.
1950).
In an action for death occurring in a foreign
state, it will be presumed, in absence of proof to
the contrary, that the laws of that state allow a
recovery for wrongful death as in this section
provided. Grow v. Oregon Short Line R.R., 44
Utah 160, 138 P. 398, 1915B Ann. Cas. 481
(1914).
In wrongful death action by a Utah resident
against Colorado residents, in which the Utah
court had quasi in rem jurisdiction, the Utah
court applied Utah law on matters concerning
the statute of limitations and any limitations
to be placed on the amount of damages recoverable. Rhoades v. Wright, 622 P.2d 343 (Utah
1980), cert. denied, 454 U.S. 897, 102 S. Ct.
397, 70 L. Ed. 2d 212 (1981).
Construction.
At common law wrongful death action could
not be maintained. "Lord Campbell's Act" was
adopted in Utah in 1874. See 2 Comp. Laws
1888, §§ 2961, 2962, 3178, 3179. Webb v.
Denver & R.G.W. Ry., 7 Utah 17, 24 P. 616
(1890).
The last sentence of this section adds no new
element of damage not contained in the earlier
statute, and none should be added by construction. No limit is placed on the amount of the
recovery. Webb v. Denver & R.G.W. Ry., 7
Utah 17, 24 P. 616 (1890).

78-11-7

The doctrine laid down in Mason v. Union
Pac. Ry., 7 Utah 77, 24 P. 796 (1890), that this
statute was not a survival statute, but that it
created a new cause of action in the heirs, was
approved in Halling v. Industrial Comm'n, 71
Utah 112, 263 P. 78 (1927); Morrison v. Perry,
104 Utah 151, 140 P.2d 772 (1943).
History of former§ 104-3-11 (virtually identical to this section), and its relation to
§ 35-1-62, is set forth in Johanson v. Cudahy
Packing Co., 107 Utah 114, 152 P.2d 98 (1944).
For many years this court has confirmed the
principle that the statutory beneficiaries take
separate and apart from the estate. The funds
may pass through the hands of the personal
representative but the cause of action is a new
cause which runs directly to the heirs. In re
Behm's Estate, 117 Utah 151, 213 P.2d 657, 40
A.L.R.2d 490 (1950).
While this statute creates a new right of action in heirs which did not exist at common law
and which is separate and distinct from any
action which the decedent might have maintained for personal injuries had he survived
the accident, and while it is not a derivative
action in the ordinary meaning of the term,
foundation of that right of action is the original
wrongful injury to the decedent and there can
be no recovery hereunder unless the decedent
could have recovered damages for his wrongful
injury if he had survived. Francis v. Southern
Pac. Co., 162 F.2d 813 (10th Cir. 1947), afl'd,
333 U.S. 445, 68 S. Ct. 611, 92 L. Ed. 798
(1948).
"In keeping with the provisions of this section [former § 104-3-11, virtually identical
with this section), suit can be instituted either
by the heirs themselves or by the personal representative of the deceased for the benefit of
the heirs. The wording of this section [former
§ 104-3-11) compels a conclusion that the legislature intended that the proceeds obtained
from the wrongdoer would not be intermingled
with other assets of the estate of the deceased.
Otherwise, the cause of action would have been
vested in the personal representative alone
and the amount recovered would have been
subjected to administration by him in the same
manner as other estate assets." In re Behm's
Estate, 117 Utah 151, 213 P.2d 657, 40
A.L.R.2d 490 (1950).
An action under this section is a single cause
of action to determine the full value of the life
of the deceased, so that whether the action be
prosecuted by the personal representative or
one or more of the heirs, it is for the benefit of
all the heirs, and all the heirs are bound
thereby so the wrongdoer cannot be compelled
to respond again for the damages. Switzer v.
Reynolds, 606 P.2d 244 (Utah 1980).
The cause of action under this section is not
a joint cause of action, so that a defense which
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would bar recovery by one of the heirs will not
preclude all other heirs. Switzer v. Reynolds,
606 P.2d 244 (Utah 1980).

Contributory negligence.
Right of sole surviving heirs at law to proceed against a railroad for wrongful death of a
truck driver, who was fatally injured when the
truck was struck by a train at a crossing, was
subject to the defense of contributory negligence under the facts of the case. Van Wagoner
v. Union Pac. R.R., 112 Utah 189, 186 P.2d 293
(1947), modified on other grounds and rehearing denied, 112 Utah 218, 189 P.2d 701 (1948),
Mingus v. Olsson, 114 Utah 505, 201 P.2d 495
(1949), involving action for wrongful death of
pedestrian struck by motorist, also recognized
and followed by United States Supreme Court
in Francis v. Southern Pac. Co., 333 U.S. 445,
68 S. Ct. 611, 92 L. Ed. 798 (1948), involving
defense of provision in free pass issued under
Hepburn Act (49 USC 1 (7)) absolving railroad
from liabil'ity.
Defense of interspousal tort immunity.
When the heirs or personal representative of
one deceased spouse bring a wrongful death
action against the estate of the other deceased
spouse, such action is not subject to the defense
of interspousal tort immunity. Hull v. Silver,
577 P.2d 103 (Utah 1978).
Determination of heirship.
Complaint which alleged that plaintiffs,
widow and child, were the only surviving heirs
of the victim of an alleged wrongful shooting
was sufficient to state a cause of action, and
granting of defendant's motion to dismiss the
complaint on the ground that there had been
no determination
of heirship was error.
Petersen v. Jones, 16 Utah 2d 121, 396 P.2d
748 (1964).
Funeral expenses.
Before a plaintiff may recover funeral expenses in an action under this section, "he
must show that the estate is insolvent and unable to pay such funeral expense, and that the
plaintiff or one of the heirs has paid or that he
has entered into a legally enforceable obligation to pay the funeral expenses." Morrison v.
Perry, 104 Utah 151, 140 P.2d 772 (1943).
From proceeds realized under claim for
wrongful death, a husband was entitled to
amount expended for his wife's last illness and
burial, where the wife left no estate, and the
husband pleaded and proved that he paid said
amount. In re Behm's Estate, 117 Utah 151,
213 P.2d 657, 40 A.L.R.2d 490 (1950).
Measure of recovery.
In view of statute, each survivor is entitled
to recover for each of four elements of recovery
for wrongful death recognized in Utah decisions: (1) loss of support, (2) loss of assistance

and services to family, (3) loss of probability of
inheritance, and (4) loss of society, companionship, happiness of association with a husband
and father, and in case of a child, loss of nurture, guidance and training. Platis v. United
States, 288 F. Supp. 254 (1968), affd, 409 F.2d
1009 (1969).
In an action under this section for the death
of a husband and father, the jury may take into
consideration the number and ages of the children, and the treatment of his family by the
deceased. Chilton v. Union Pac. Ry., 8 Utah 47,
29 P. 963 (1892), appeal dismissed, 163 U.S.
708, 16 S. Ct. 1207, 41 L. Ed. 308 (1895).
The jury may take into consideration, in assessing damages, the benefits from association,
comfort and pleasure the family of deceased
would have received from the deceased, a father, had his life been spared. Chilton v. Union
Pac. Ry., 8 Utah 47, 29 P. 963 (1892), appeal
dismissed, 163 U.S. 708, 16 S. Ct. 1207, 41 L.
Ed. 308 (1895).
In father's action for negligent killing of his
minor child, it was held that the plaintiffs recovery for pecuniary loss sustained, in being
deprived of society, comfort, and protection of
the child, was not necessarily limited to the
period of the child's minority, and that the
plaintiff might recover for benefits reasonably
to be expected to be received by him after
child's majority. Beaman v. Martha Washington Mining Co., 23 Utah 139, 63 P. 631 (1901).
In case of death of an adult child, recovery is
limited to probable benefits the parents would
have received during his lifetime from the deceased child; such benefits are, however, not
limited in all cases to mere contributions of
money, but may consist of various elements
that enter into domestic relations of parent and
child, living in one family or otherwise. Rogers
v. Rio Grande W. Ry., 32 Utah 367, 90 P. 1075,
125 Am. St. R. 876 (1907).
In action under this section to recover damages for a widow and children, evidence as to
the physical condition of the widow, showing
that she was crippled and could not do housework, was properly admitted as bearing on
amount of damages. Evans v. Oregon Short
Line R.R., 37 Utah 431, 108 P. 638, 1912C
Ann. Cas. 259 (1910).
In connection with evidence showing what
deceased has contributed to family for support
and maintenance, wife and children may also
show affection deceased entertained for them,
his disposition and deportment toward them,
his counsel and advice, and his care and kindly
solicitude for their welfare, and jury may consider all these things in connedion with evidence of amount deceased contributed for support, in arriving at amount which widow and
minor children shall receive as compensation
for injury sustained. Evans v. Oregon Short
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Line R.R., 37 Utah 431, 108 P. 638, 1912C
Ann. Cas. 259 (1910).
Matters concerning benefit of association
and comfort and pleasure the family of deceased would have received from deceased, had
he lived, should all be embodied in an instruction. White v. Shipley, 48 Utah 496, 160 P. 441
(1916).
Though a father had not contributed to the
support of minor children, the legal obligation
of the father to support his children and their
prospective inheritance were proper questions
to be submitted to and considered by a jury
under appropriate instructions of the court in
arriving at the measure of damages in this
class of cases. Burbidge v. Utah Light & Traction Co., 57 Utah 566, 196 P. 556 (1921).
Any recovery under this statute must be
founded upon pecuniary loss, and the loss must
be such that in contemplation of law it
amounts to deprivation of some service, attention, or care that has in it the element of pecuniary value. Burbidge v. Utah Light & Traction Co., 57 Utah 566, 196 P. 556 (1921).
It was proper to submit to jury, as an element of damages, the loss of society and companionship, as well as habits of deceased, in
regard to his family and what he might be expected to do in the future. Burbidge v. Utah
Light & Traction Co., 57 Utah 566, 196 P. 556
(1921).
In a wrongful death action, evidence of remarriage of the plaintiff, who was the mother
of the deceased, following the accident but
prior to trial, was not admissible on question of
damages. Shields v. Utah Light & Traction
Co., 99 Utah 307, 105 P.2d 347 (1940).
The ability of a mother to bear additional
children is a material factor to be considered in
measuring damages in wrongful death action
for death of her child. Jones v. Carvell, 641
P.2d 105 (Utah 1982).
In a wrongful death action for death of a
child, recoverable damages are not limited to
economic or pecuniary losses, but also include
loss for intangible injuries such as loss of society, love, companionship, protection and affection. Jones v. Carvell, 641 P.2d 105 (Utah
1982).
In a wrongful death action for death of a
child, it was not reversible error for trial court
to exclude evidence of the average cost of raising a child to the age at which he was killed,
such evidence proffered to prove damages
based on so-called "investment theory" of damages, where such evidence did not constitute
proof of any special closeness of the mother and
child and its relevance was minimal in the determination
of monetary amount to be
awarded for the loss oflove, affection, and society. Jones v. Carvell, 641 P.2d 105 (Utah
1982).

78-11-7

In a wrongful death action for death of a
child, the mother was not entitled to recover as
damages the amount of income she lost by having and devoting her full time to rearing the
deceased child rather than entering the work
force. Jones v. Carvell, 641 P.2d 105 (Utah
1982).
Four elements are ordinarily considered in
determining compensation to survivors in
wrongful death actions: loss of support; loss of
assistance and service to family; loss of society,
companionship and happiness of associations;
and loss of possibility of inheritance, if the decedent is an adult. Allen v. United States, 588
F. Supp. 247 (D. Utah 1984).

Nonresident aliens.
Action could be brought under this section
for benefit of a widow and minor children
though they were nonresident aliens, subjects
of a foreign country. Bingham Mines Co. v.
Bianco, 246 F. 936 (8th Cir. 1917).
Presumptions and burden of proof.
The court must properly charge the jury with
regard to the presumptions and burden of proof
in death actions. Clark v. Los Angeles &
S.L.R.R., 73 Utah 486, 275 P. 582 (1928).
Presumption that decedent was in exercise of
due care for his own safety must give way to
positive evidence adduced. Mingus v. Olsson,
114 Utah 505, 201 P.2d 495 (1949).
Property damage.
Property damage is recoverable from the executor or administrator of a deceased tortfeasor
under this section. Fretz v. Anderson, 6 Utah
2d 169, 308 P.2d 948 (1957).
Statute of limitations.
Right of action for wrongful death accrues at
time of death, and hence, the statute of limitations begins to run from that time and not from
the time of appointment of the personal representative, since this section gives right of action to the heir and to the personal representative. Platz v. International Smelting Co., 61
Utah 342, 213 P. 187 (1923); Seely v. Cowley,
12 Utah 2d 252, 365 P.2d 63 (1961).
Section 78-12-35 (providing that if, after a
cause of action accrues against a person he departs from the state, the time of his absence is
not part of the time limited for commencement
of the action) applies to a personal representative of an estate who absents himself from the
state, and where the administratrix of an estate of a deceased motorist absented herself
from the state after her appointment, her absence tolled the running of the two-year statute of limitations for wrongful death. Seely v.
Cowley, 12 Utah 2d 252, 365 P.2d 63 (1961).
Section 78-12-28, the statute of limitations
on wrongful death, is not a limitation on liability but is a limitation on the remedy. Seely v.
Cowley, 12 Utah 2d 252, 365 P.2d 63 (1961).
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The limitation period under§ 78-12-28(2) is
tolled by § 78-12-36(1) for actions under this
section so that action on behalf of minor heirs
of a decedent could be brought more than two
years after the decedent's death even though
an action by the decedent's widow was then
barred by § 78-12-28(2). Switzer v. Reynolds,
606 P.2d 244 (Utah 1980).

Workmen's compensation.
Minor child of an employee injured in the
course of his employment could sue for wrongful death and join his mother therein where
she declined to join in such action, but chose to
claim compensation under the Workmen's
Compensation Act. Brainard's Cottonwood
Dairy v. Industrial Comm'n, 80 Utah 159, 14
P.2d 212, 88 A.L.R. 659 (1932).
Administratrix of deceased city employee,
who died from inhalation of paint he was ordered to spray on trucks, could bring an action
at law aga,inst the employer, since such was
not an accidental injury compensable under
the Workmen's Compensation Act, but was an
"occupational disease." Young v. City of Salt
Lake City, 97 Utah 123, 90 P.2d 174 (1939).
Father and mother of deceased employee,
having accepted workmen's compensation,
could not maintain action against the third
party who caused their son's death in their own
right. Johanson v. Cudahy Packing Co., 100
Utah 399, 115 P.2d 794 (1941).

Legislature did not intend to divest right of
heirs to damages under the wrongful death
statute if they are nondependents and received
no compensation benefits. Oliveras v. CaribouFour Corners, Inc., 598 P.2d 1320 (Utah 1979).
State insurance fund had no right to recover
for compensation benefits paid out of that part
of a wrongful death recovery due to heirs who
had received no workmen's compensation benefits. Oliveras v. Caribou-Four Corners, Inc.,
598 P.2d 1320 (Utah 1979).
Where son was killed during the course of
his employment, the Workmen's Compensation
Act provided the exclusive remedy against the
employer and the act barred a wrongful death
action by the son's mother against the son's
employer even though the mother was not a
dependent of her son and was not entitled to
benefits under the act. Morrill v. J & M Constr.
Co., 635 P.2d 88 (Utah 1981).
Where the plaintiff in a wrongful death action against a hospital amended the complaint
to add a punitive damage claim after filing notice of intent to sue, but before trial, the
amendment was allowable since it was based
not upon a new or different act, but upon a
different legal characterization of the same
conduct. Behrens v. Raleigh Hills Hosp., 675
P.2d 1179 (Utah 1983).

COLLATERAL REFERENCES

Utah Law Review. - Note, A Primer on
Damages under the Utah Wrongful Death and
Survival Statutes, 1974 Utah L. Rev. 519.
Decedent's Heirs Under the Wrongful Death
Act, 1979 Utah L. Rev. 77.
Recent Developments in Utah Law, 1985
Utah L. Rev. 131, 252.
Am. Jur. 2d. - 22 Am. Jur. 2d Death § 2 et
seq.
C.J.S. - 25A C.J.S. Death § 32.
A.L.R. - Civil liability for death by suicide,
11 A.L.R.2d 751; 58 A.L.R.3d 828.
Civil liability of sheriff or other officer
charged with keeping jail or prison for death or
injury of prisoner, 14 A.L.R.2d 353; 41
A.L.R.3d 1021.
Liability of social club for injury to or death
of nonmember, 15 A.L.R.3d 1013.
Master's liability for injury to or death of
person, or damage to property, resulting from
fire allegedly caused by servant's smoking, 20
A.L.R.3d 893.
Liability of owner of private residential
swimming pool for injury or death occasioned
thereby, 20 A.L.R.3d 1395.
Owner's or keeper's liability for personal injury or death inflicted by wild animal, 21
A.L.R.3d 603.

Right to maintain direct action against fellow employee for injury or death covered by
workmen's compensation, 21 A.L.R.3d 845.
Brothers and sisters of deceased as beneficiaries within state wrongful death statute, 31
A.L.R.3d 379.
Right of action for injury to or death of
woman who consented to illegal abortion, 36
A.L.R.3d 630.
Liability of landlord for injury or death occasioned by swimming pool maintained for tenants, 39 A.L.R.3d 824.
Liability of owner or proprietor for injury or
death caused by collision with glass door,
panel, or wall, 41 A.L.R.3d 176.
Liability of one selling or distributing liquid
or bottled fuel gas, for personal injury, death,
or property damage, 41 A.L.R.3d 782.
Profits of business as factor in determining
less of earnings or earning capacity in action
for personal injury or death, 45 A.L.R.3d 345.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of persons engaged in professional, white
collar, and nonmanual
occupations, 46
A.L.R.3d 680.
Excessiveness or adequacy of damages
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awarded for personal injuries resulting in
death of persons engaged in farming, ranching,
or agricultural labor, 46 A.L.R.3d 733.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of persons engaged in trades and manual
occupations, 47 A.L.R.3d 909.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of woman engaged in homemaking, 47
A.L.R.3d 971.
Landlord's liability to tenant or tenant's invitees for injury or death due to ice or snow in
areas or passageways used in common by tenants, 49 A.L.R.3d 387.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of retired persons, 52 A.L.R.3d 1289.
Druggist's civil liability for suicide consummated with drugs furnished by him, 58
A.L.R.3d 828.
Modern status ofrule denying a common-law
recovery for wrongful death, 61 A.L.R.3d 906.
Liability of landlord for personal injury or
death due to inadequacy or lack of lighting on
portion of premises used in common by tenants, 66 A.L.R.3d 202.
Landlord's liability for personal injury or
death due to defects in appliances supplied for
use of different tenants, 66 A.L.R.3d 374.
Action for death of stepparent by or for benefit of stepchild, 68 A.L.R.3d 1220.
Amendment of pending personal injury action by including action for wrongful death after statute of limitations has run against independent death action, 71 A.L.R.3d 933.
Recovery, in action for benefit of decedent's
estate in jurisdiction which has both wrongful
death and survival statutes, of value of earnings decedent would have made after death, 76
A.L.R.3d 125.
Action against parent by or on behalf of unemancipated minor child for wrongful death of
other parent, 87 A.L.R.3d 849.
Admissibility of evidence of, or propriety of
comment as to, plaintiffs spouse's remarriage,
or possibility thereof, in action for damages for
death of other spouse, 88 A.L.R.3d 926.
Modern status of interspousal tort immunity
in personal injury and wrongful death actions,
92 A.L.R.3d 901.
Beneficiary's death, effect upon right of action under death statute, 13 A.L.R.4th 1060.
Liability of hospital, physician, or other individual medical practitioner for injury or death
resulting from blood transfusion, 20 A.L.R.4th
136.
Effect of settlement with and acceptance of
release from one wrongful death beneficiary
upon liability of tortfeasor to other beneficiaries or decedent's personal representative, 21
A.L.R.4th 275.
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Res ipsa loquitur as to cause of or liability
for real-property fires, 21 A.L.R.4th 929.
Liability of blood supplier or donor for injury
or death resulting from blood transfusion, 24
A.L.R.4th 508.
Right of tortfeasor to contribution from joint
tortfeasor who is spouse or otherwise in close
familial relationship to injured party, 25
A.L.R.4th 1120.
Excessiveness or inadequacy of punitive
damages awarded in personal injury or death
cases, generally, 35 A.L.R.4th 441.
Handgun manufacturer's or seller's liability
for injuries caused to another by use of gun in
committing crime, 44 A.L.R.4th 595.
Products liability: construction materials or
insulation
containing
formaldehyde,
45
A.L.R.4th 751.
Products liability: liability of manufacturer
or seller as affected by failure of subsequent
party in distribution chain to remedy or warn
against defect of which he knew, 45 A.L.R.4th
777.
Excessiveness or adequacy of damages
award for personal injuries resulting in death
of persons engaged in farming, ranching, or agricultural labor, 46 A.L.R.4th 220.
Recoverability from tortfeasor of cost of diagnostic examinations absent proof of actual bodily injury, 46 A.L.R.4th 1151.
Personal injury or property damage caused
by lightning as basis of tort liability, 46
A.L.R.4th 1170.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of homemaker, 47 A.L.R.4th 100.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of persons engaged in trades and manual
occupations, 47 A.L.R.4th 134.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of retired person, 48 A.L.R.4th 229.
Strict liability of landlord for injury or death
of tenant or third person caused by defect in
premises leased for residential
use, 48
A.L.R.4th 638.
Time of discovery as affecting running of
statute of limitations in wrongful death action,
49 A.L.R.4th 972.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of persons engaged in professional,
white-collar, and nonmanual occupations, 50
A.L.R.4th 787.
What constitutes impairment of proposed intervenor's interest to support intervention as
matter of right under Rule 24(a)(2) of Federal
Rules of Civil Procedure in personal injury and
death actions, 76 A.L.R. Fed. 174.
Propriety of ordering separate trials as to liability and damages, under Rule 42(b) of Fed-
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eral Rules of Civil Procedure, in actions involving personal injury, death, or property damage,
78 A.L.R. Fed. 890.

78-11-8.

Successive

Admiralty jurisdiction: maritime nature of
tort - modern cases, 80 A.L.R. Fed. 105.
Key Numbers. - Death e=> 31(1).

actions on same contract.

Successive actions may be maintained upon the same contract or transaction whenever, after a former action, a new cause of action arises therefrom.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp. 104-11-8.

COLLATERAL REFERENCES
Am. Jur. 2d. - 1 Am. Jur. 2d Actions § 127
et seq.

78-11-9.

Repealed.

Repeals. - Section 78-11-9 (L. 1951, ch. 58,

§ 1; C. 1943, Supp., 104-11-15), relating to con-

sent of the state to be sued in certain cases

78-11-10.

C.J.S. - 1 C.J.S. Actions § 103.
Key Numbers. - Action e=> 53(3).

involving real and personal property, was repealed by Laws 1971, ch. 211, § 1.

Actions against officers fees.

Costs and attorneys'

Before any action may be filed against any sheriff, constable, peace officer,
state road officer, or any other person charged with the duty of enforcement of
the criminal laws of this state, or service of civil process, when such action
arises out of, or in the course of the performance of his duty, or in any action
upon the bond of any such officer, the proposed plaintiff, as a condition precedent thereto, shall prepare and file with, and at the time of filing the complaint in any such action, a written undertaking with at least two sufficient
sureties in an amount to be fixed by the court, conditioned upon the diligent
prosecution of such action, and, in the event judgment in the said cause shall
be against the plaintiff, for the payment to the defendant of all costs and
expenses that may be awarded against such plaintiff, including a reasonable
attorney's fee to be fixed by the court. In any such action, the prevailing party
therein shall, in addition to an award of costs as otherwise provided, recover
from the losing party therein such sum as counsel fees as shall be allowed by
the court. The official bond of any such officer shall be liable for any such costs
and attorney fees.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-11-16.
Cross-References.
- Actions on official
bonds, § 52-1-8.

Statute of limitations on actions based on official acts or omissions, § 78-12-28.

216

ACTIONS -

78-11-10

RIGHT TO SUE

NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Application of section.
Attorney's fees.

Constitutionality.
This section is not necessarily unconstitutional as applied in the usual and ordinary circumstances. Zamora v. Draper, 635 P.2d 78
(Utah 1981).
This section's requirement of filing of a bond
before an action can be commenced against a
peace officer must be applied so as to harmonize with the constitutional requirements of affording all persons equal justice under law and
access to the courts; the trial court erred in
dismissing an action for the plaintiffs failure
to post the required bond where the plaintiff
claimed he was indigent and could not post the
bond and the trial court made no determination if the plaintiff was able to post bond.
Zamora v. Draper, 635 P.2d 78 (Utah 1981).
This section's requirement concerning filing
of an undertaking as a condition of bringing an
action against a sheriff is constitutional, and
such a requirement did not constitute an unconstitutional denial of equal protection as applied to the plaintiffs where they were not impecunious or unable to furnish bond. Snyder v.
Cook, 688 P.2d 496 (Utah 1984).
Application of section.
This section does not apply to common-law
actions against federal marshals. Lynch v.
Call, 261 F.2d 130 (10th Cir. 1958).
This section does not apply to prosecuting
attorneys. Heathman v Giles, 13 Utah 2d 368,
374 P.2d 839 (1962).

This section cannot be applied as a blanket
protection against suits for alleged wrongs
done by persons who happen to be peace officers where the alleged wrongs have no connection with their official duties; where it reasonably appears that the alleged wrong arises out
of actions in connection with, or related to, the
performance of an officer's duty, a person suing
him is not able to circumvent this section by
simply alleging that the defendant acted outside his duty as a peace officer. Zamora v.
Draper, 635 P.2d 78 (Utah 1981).
Sheriff is acting in connection with his official duties in appointing deputy sheriffs, and
an action arising out of such appointments is
subject to the requirements of this section.
Snyder v. Cook, 688 P.2d 496 (Utah 1984).

Attorney's fees.
This section and § 52-1-8, which enables a
person who is injured by official misconduct of
a public officer to maintain an action on the
bond of such official, evidence a legislative intent to allow attorney's fees to the prevailing
party only when official misconduct is involved
as distinguished from private acts. Bowman v.
Hayward, 1 Utah 2d 131, 262 P.2d 957 (1953).
This section authorizes the awarding of judgment for attorney's fees to police officers who
successfully defended a suit against them for
assault and battery, false arrest and imprisonment and malicious prosecution. Wendelboe v.
Jacobson, 10 Utah 2d 344,353 P.2d 178 (1960).

COLLATERAL REFERENCES

Utah Law Review. - Attorney's Fees in
Utah, 1984 Utah L. Rev. 553.
Am. Jur. 2d. - 70 Am. Jur. 2d Sheriffs,
Police, and Constables § 50 et seq.
C.J.S. - 67 C.J.S. Officers § 127 et seq; 80
C.J.S. Sheriffs and Constables § 146 et seq.
A.L.R. - Civil liability of sheriff or other
officer charged with keeping jail or prison for

death or injury of prisoner, 14 A.L.R.2d 353, 41
A.L.R.3d 1021.
Liability of prison authorities for injury to
prisoner directly caused by assault by other
prisoner, 41 A.L.R.3d 1021.
Key Numbers. - Officers = 119; Sheriffs
and Constables
126 et seq.
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Submitting

controversy

without action.

Parties to a question in difference, which might be the subject of a civil
action, may without action agree upon a case containing the facts upon which
the controversy depends, and present a submission of the same to any court
which would have jurisdiction if an action had been brought. But it must
appear by affidavit that the controversy is real, and that the proceeding is in
good faith, to determine the rights of the parties. The court must thereupon
hear and determine the case and render judgment thereon as if an action were
pending.
History: L. 1951, ch. 58, § 1; C. 1943,
Supp., 104-11-17.
COLLATERAL REFERENCES

Am. Jur. 2d. - 3 Am. Jur. 2d Agreed Case

Key Numbers. versy eca 1 et seq.

§ 1 et seq.

C.J.S. - 83 C.J.S. Submission of Controversy § 1 et seq.

78-11-12.

Submission of Contro-

Survival of action for injury to person or death
upon death of wrongdoer or injured person Exception and restriction to out-of-pocket expenses.

Causes of action arising out of physical injury to the person or death, caused
• by the wrongful act or negligence of another, shall not abate upon the death of
the wrongdoer or the injured person, and the injured person or the personal
representatives or heirs of one meeting death, as above stated, shall have a
cause of action against the wrongdoer or the personal representatives of the
wrongdoer for special and general damages. However, if prior to judgment or
settlement, the injured person dies as a result of some cause other than the
injury received as a result of the wrongful act or negligence of the wrongdoer,
the personal representatives or heirs of that person shall be entitled to receive
no more than the out-of-pocket expenses incurred by or on behalf of that
injured person as the result of his injury. In either event, neither the injured
person nor the personal representatives or heirs of one meeting death shall
recover judgment except upon some competent satisfactory evidence other
than the testimony of that injured person.
History: L. 1953, ch. 30, § 1; 1967, ch. 217,

§ 1; 1977, ch. 139, § 1.

Cross-References. - Death of person entitled to sue, effect on statute of limitations,
§§ 78-12-37, 78-12-38.

Statute

§ 78-12-28.

of limitations,

wrongful

death,

Wrongful death actions, Utah Const., Art.
XVI, Sec. 5; §§ 78-11-6, 78-11-7.
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NOTES TO DECISIONS
ANALYSIS

Application.
Construction.
Evidence.
Negligence and causation.
Presumptions.
Property damage.
Statute of limitations.
Time of death of deceased.
Application.
The 1977 amendment to this section, which
limits recovery to out-of-pocket expenses when
the injured party dies from an intervening
cause prior to judgment or settlement, was not
applicable where the cause of action accrued
prior to the effective date of the amendment
and the injured party died from an intervening
cause after the effective date. Kynaston v.
United States, 717 F.2d 506 (10th Cir. 1983).
Construction.
The first part of this section, providing that a
cause of action arising out of a death caused by
the wrongful act or negligence of another shall
not abate upon the death of the wrongdoer,
merely perpetuates the liability which existed
at the time of the death of the wrongdoer and
the language of the second part is clear, positive and unambiguous that the personal representatives or heirs of one whose death is
caused by the wrongful act or negligence of another shall, upon the death of the wrongdoer
have a cause of action against his personal representative and this liability is in no way limited to the liability which existed prior to the
death of the wrongdoer. Meads v. Dibblee, 10
Utah 2d 229, 350 P.2d 853 (1960).
Under this section a father of a deceased
minor child could bring a wrongful death action against the administrator of the estate of
the alleged wrongdoer, notwithstanding that
the alleged wrongdoer died before the minor
child. Meads v. Dibblee, 10 Utah 2d 229, 350
P.2d 853 (1960).
Evidence.
This section did not operate to bar an action
by a passenger injured in an automobile accident against the estate of the deceased driver
since such action was not based on the uncorroborated testimony of the plaintiff but rather
on her testimony and the testimony of an eyewitness and patrolman; the court did not "read
the statute as requiring that there be independent evidence sufficient to establish the case."
Jackson v. Continental Bank & Trust Co., 443
F.2d 1344 (10th Cir. 1971).

Negligence and causation.
In an action under this section where the
deceased defendant's car overturned on a road
by itself and later the plaintiffs car ran into
the wreck, the issue of negligence related to
whether the disablement of the vehicle struck
by plaintiff occurred as a result of the operator's negligence. Fretz v. Anderson, 5 Utah 2d
290, 300 P.2d 642 (1956), modified, 6 Utah 2d
169, 308 P.2d 948 (1957).
Presumptions.
Consideration could not be given to presumptions of negligence based on the defendant motorist's encroachment upon an oncoming lane of traffic and failure to put out warning lights for protection of other motorists
where evidence indicated the defendant was
unconscious, seriously injured or dead immediately after his car came to rest. Fretz v. Anderson, 5 Utah 2d 290, 300 P.2d 642 (1956), modified, 6 Utah 2d 169, 308 P.2d 948 (1957).
There is a presumption of the continuation of
life until the contrary is proven, hence this issue should be presented and considered by the
jury. Presumptions giving rise to the inference
of fact are based upon circumstances from
which is indicated a probability that the fact
exists. The key is probability, the greater the
probability of the fact, the greater the probative value of the circumstances. The courts do
not require that the plaintiff sustain the burden of proving that the deceased was alive immediately prior to the accident and died as a
result of the accident. Fretz v. Anderson, 5
Utah 2d 290, 300 P.2d 642 (1956), modified, 6
Utah 2d 169, 308 P.2d 948 (1957).
Property damage.
Property damage is recoverable from deceased tortfeasor's executor or administrator
under§ 78-11-7. On petition for rehearing, Supreme Court modified Fretz v. Anderson, 5
Utah 2d 290, 300 P.2d 642 (1956), by deleting
therefrom language stating that plaintiff motorist could not recover for damage to her automobile for reason that § 78-11-12 does not indicate that an action for property damage survives death of tortfeasor. Fretz v. Anderson, 6
Utah 2d 169, 308 P.2d 948 (1957).
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Statute of limitations.
Section 78-12-35 (providing that if, after a
cause of action accrues against a person he departs from the state, the time of his absence is
not part of the time limited for commencement
of the action) applies to a personal representative of an estate who absents himself from the
state, and where the administratrix of an estate of a deceased motorist absented herself
from the state after her appointment, her absence tolled the running of the two-year statute of limitations for wrongful death. Seely v.
Cowley, 12 Utah 2d 252, 365 P.2d 63 (1961).
Section 78-12-28, the statute of limitations
on wrongful death, is not a limitation on liabil-

ity but is a limitation on the remedy. Seely v.
Cowley, 12 Utah 2d 252, 365 P.2d 63 (1961).

Time of death of deceased.
In an action where the deceased defendant's
car overturned on a highway and later the
plaintiffs car ran into the wreck, if the deceased survived the first accident, then the
cause of action survived, but if the deceased did
not survive the first accident, then the plaintiff
who later ran into the wreck on the road could
not recover. Fretz v. Anderson, 5 Utah 2d 290,
300 P.2d 642 (1956), modified on issue of property damage, 6 Utah 2d 169, 308 P.2d 948
(1957).

COLLATERAL REFERENCES

Utah Law Review. - Note, A Primer on
Damages Under the Utah Wrongful Death and
Survival Statutes, 1974 Utah L. Rev. 519.
Decedent's Heirs Under the Utah Wrongful
Death Act, 1979 Utah L. Rev. 77.
Am. Jur. 2d. - 1 Am. Jur. 2d Abatement,
Survival and Revival § 51 et seq.
C.J.S. - 1 C.J.S. Abatement and Revival
§ 115 et seq.
A.L.R. - See also A.L.R. annotations following §§ 78-11-6 and 78-11-7, supra.
Excessiveness or adequacy of damages
award for personal injuries resulting in death
of persons engaged in farming, ranching, or agricultural labor, 46 A.L.R.4th 220.
Recoverability from tortfeasor of cost of diagnostic examinations absent proof of actual bodily injury, 46 A.L.R.4th 1151.
Personal injury or property damage caused
by lightning as basis of tort liability, 46
A.L.R.4th 1170.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of homemaker, 47 A.L.R.4th 100.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of persons engaged in trades and manual
occupations, 47 A.L.R.4th 134.
Excessiveness or adequacy of damages

78-11-12.5.

awarded for personal mJuries resulting in
death of retired person, 48 A.L.R.4th 229.
Strict liability oflandlord for injury or death
of tenant or third person caused by defect in
premises leased for residential
use, 48
A.L.R.4th 638.
Excessiveness and adequacy of damages for
personal injuries resulting in death of minor,
49 A.L.R.4th 1076.
Excessiveness or adequacy of damages
awarded for personal injuries resulting in
death of persons engaged in professional,
white-collar, and nonmanual occupations, 50
A.L.R.4th 787.
What constitutes impairment of proposed intervenor's interest to support intervention as
matter of right under Rule 24(a)(2) of Federal
Rules of Civil Procedure in personal injury and
death actions, 76 A.L.R. Fed. 174.
Propriety of ordering separate trials as to liability and damages, under Rule 42(b) of Federal Rules of Civil Procedure, in actions involving personal injury, death, or property damage,
78 A.L.R. Fed. 890.
Admiralty jurisdiction: maritime nature of
tort - modern cases, 80 A.L.R. Fed. 105.
Key Numbers. - Abatement and Revival
ea> 59 et seq.

Proceeds received by criminals as result of
crime - Delivery to Division of Finance - Trust
fund - Distribution to crime victims - Custody
and control - Sale of real property and securities - Definitions - Accused mentally ill - Notice - Return to accused - Reimbursement for
legal defense of indigent accused.
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victed of a crime in this state, the representative or assignee of that person, or
any other person or entity, to provide information regarding that person with
respect to the reenactment or fictionalization of that crime, by way of a movie,
book, magazine article, radio or television presentation, live entertainment of
any kind, or from the expression of that person's thoughts, feelings, opinions,
or emotions regarding the crime, shall pay or deliver to the Division of Finance for deposit in the Crime Victims' Reparations Trust Fund any proceeds
which would otherwise, by terms of the contract or other arrangement, be
owing directly or indirectly to that person who is accused or convicted or his
representatives or assignees. The Division of Finance shall deposit the proceeds in the trust fund for the benefit of and payable to any victim of crimes
committed by that person if:
(a) the person is eventually convicted of a crime based on the facts upon
which the reenactment or fictionalization is based; and
(b) the victim brings a civil action within six years of the date the trust
account has been established, and recovers a money judgment against the
person or• representative.
(2) (a) Where more than one victim establishes a claim against the proceeds, the court shall apportion the proceeds equitably among all the
victims who obtain a money judgment.
(b) The court may make a partial or full distribution of the proceeds
prior to the six-year statute of limitations provided in this section.
(c) At any point in the proceedings where a victim is a minor under
stl:lte law, the court shall appoint a guardian ad litem to petition the court
for a conservator under Part 4, Chapter 5, Title 75 to protect that minor's
interests in the trust account.
(3) Proceeds deposited in the trust fund shall be invested in accordance
with Chapter 7, Title 51. The Division of Finance shall deposit investment
income in the trust fund and reinvest earnings for the fund.
(4) When the compensation to the person convicted of the crime is of a
nature that it cannot be placed in a trust account, the Division of Finance
assumes custody, title, or possession of the property for benefit of and payable
to any victim of the crime. For purposes of this section, the date the Division
of Finance assumes custody is considered the date a trust account is established.
(a) Where the proceeds are real property, the Division of Finance shall,
as soon as practicable after taking title to the property, obtain at least
three independent appraisals of the value of the property and then make
a good faith effort to sell the property for at least the amount of the lowest
appraisal. If the real property has not been sold within two years after
receipt, the Division of Finance shall sell it to the highest bidder at public
sale in whatever city in or out of the state affords in his judgment the
most favorable market for the property involved. He may decline the
highest bid and reoffer the property for sale if in his judgment the bid is
insufficient. If in his judgment the probable cost of sale exceeds the value
of the property, it need not be offered for sale.
(b) Securities listed on an established stock exchange may be sold only
at prices prevailing at the time of sale and may be sold over the counter or
by any other method the Division of Finance considers advisable.
(c) The purchaser of property at any sale conducted by the director of
the Division of Finance pursuant to this chapter takes the property free of
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all claims of the owner or previous holder of the property and of all
persons claiming through or under them. The director shall execute all
documents necessary to complete the transfer of ownership.
(5) For purposes of this section:
(a) "Victim" means a person who suffers personal, physical, mental, or
emotional injury, or pecuniary loss, as a direct result of the crime, or the
legal representative acting on behalf of the victim.
(b) "Person convicted of a crime" includes any person convicted of a
crime committed in this state either by entry of a plea of guilty or by
conviction after trial, and any person who has voluntarily and knowingly
admitted the commission of a crime for which the person is not prosecuted.
(c) "Proceeds" include property or other compensation.
(d) "Convicted person" includes a person found not guilty as a result of
the defense of mental illness pursuant to § 76-2-305.
(6) When a person accused of a crime is found unfit to proceed as a result of
mental illness because the person lacks capacity to understand the proceedings against him or to assist in his own defense, the Division of Finance shall
bring a civil action to determine disposition of the trust account.
(7) The Division of Finance, at least once every six months for six years
from the date the proceeds are received, shall publish a legal notice in newspapers of general circulation in the county of the state where the crime was
committed advising the victims that the proceeds are available to satisfy
money judgments under this section.
(8) Upon disposition of charges favorable to any person accused of committing a crime, or upon a showing by an accused or convicted person or his estate
that six years have elapsed from the establishment of the trust account and
that no actions are pending against that person, the Division of Finance shall
immediately pay over any proceeds in the trust account to that person or his
estate.
(9) Notwithstanding the foregoing provisions of this section, and upon the
order of a court of competent jurisdiction, the Division of Finance shall make
payments to any governmental agency for reimbursement of costs expended
by that entity under law for the legal defense of an indigent person accused of
a crime from the proceeds which are in the trust account and would otherwise
be owing to the accused person as described in Subsection (1).
(10) Any action taken by a person accused of a crime, whether by way of
execution of a power of attorney, creation of corporate entities, or otherwise, to
defeat the purpose of this section is void as against public policy of this state.
History: C. 1953, 78-11-12.5, enacted by L.
1984, ch. 16, § l; 1986, ch. 150, § 5.
Amendment Notes. - The 1986 amendment, effective July 1, 1986, in Subsection (1)
substituted "Division of Finance for deposit in

the Crime Victims' Reparation Trust Fund" for
"state treasurer" and substituted "Division of
Finance" and "fund" for "state treasurer" and
"account" throughout the section.
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of statute.

This act shall not be construed to be retroactive.
History: L. 1953, ch. 30, § 2.
Meaning of "this act". - The term "this
act," referred to in this section, means Laws

1953, ch. 30, which appears as§§ 78-11-12 and
78-11-13.

COLLATERAL REFERENCES

Am. Jur. 2d. § 347 et seq.

78-11-14.

•C.J.S. - 82 C.J.S. Statutes § 416.
Key Numbers. - Statutes <!I=>264.

73 Am. Jur. 2d Statutes

Shoplifting -

Definitions.

As used in this act:
(1) "Minor" means any unmarried person under 18 years of age.
(2) "Merchandise" means any personal property displayed, held or offered for sale by a merchant.
(3) "Merchant" means an owner or operator of premises in which merchandise is displayed, held or offered for sale and includes his employees,
servants and agents.
(4) "Premises" means a store or establishment wherein merchandise is
displayed, held or offered for sale.
(5) "Wrongful taking of merchandise" means the taking of merchandise that has not been purchased from a merchant's premises without the
permission of the merchant or one of his employees, servants or agents.
History: L. 1975, ch. 136, § 1; 1981, ch. 93,

§ 1.

Meaning of "this act". - The term "this
act," referred to in this section, means Laws
1975, Chapter
136, which appears as
§§ 78-11-14 to 78-11-19.

Cross-References. - Arrest and detention
of suspected shoplifter, liability, §§ 77-7-12 to
77-7-14.
Retail theft, criminal statutes, § 76-6-601 et
seq.
Theft, criminal statutes, § 76-6-401 et seq.

COLLATERAL REFERENCES
Utah Law Review. - Utah Legislative
Survey - 1975, 1975 Utah L. Rev. 790.

78-11-15. Civil liability of adult for shoplifting-

Damages.

Any adult who wrongfully takes merchandise by any means, including but
not limited to, concealment or attempted concealment in any manner, either
on or off the premises of the merchant, with a purpose t1>deprive a merchant
of merchandise or to avoid payment for merchandise, or both, is liable in a
civil action for the retail price of the merchandise, and may be required to pay
exemplary damages as determined by the court of not less than $100 nor more
than $500, court costs, and reasonable attorneys' fees.
History: C. 1953, 78-11-15, enacted by L.
1981, ch. 93, § 2.
Repeals and Enactments. - Laws 1981,

ch. 93, § 2 repealed former § 78-11-15 (L.
1975, ch. 136, § 2), relating to liability for
shoplifting, and enacted present § 78-11-15.
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Joint liability of minor and parent or guardian
for minor's shoplifting - Exception.

Any minor and the parents or legal guardian having legal custody of such
minor, as the case may be, who wrongfully takes merchandise by any means,
including but not limited to, concealment or attempted concealment in any
manner, either on or off the premises of the merchant, with a purpose to
deprive a merchant of merchandise or to avoid payment for the merchandise,
or both, are jointly and severally liable in a civil action for the retail price of
the merchandise plus court costs and reasonable attorneys' fees. No parent or
guardian is liable for damages under this section if he or she made a reasonable effort to restrain the wrongful taking and did not fail to report it to ,the
merchant involved or to the law enforcement agency having primary jurisdiction after he or she knew of the minor's unlawful act. No report is required
under this section from a parent or guardian if the minor was arrested or
apprehended by a peace officer or by anyone acting on behalf of the merchant
involved.
History: L. 1975, ch. 136, § 3; 1981, ch. 93,

§ 3.

COLLATERAL REFERENCES
Am. Jur. 2d. - 59 Arn. Jur. 2d Parent and
Child § 130 et seq.

78-11-17.

C.J.S. - 67 C.J.S. Parent and Child§§ 65 to
70.
Key Numbers. - Parent and Child e,, 13.

Merchant's right to request
merchandise in full view.

customer

to hold

Any merchant may request any individual on his premises to place or keep
in full view any merchandise such individual may have removed, or which the
merchant has reason to believe he may have removed, from its place of display
or elsewhere, whether for examination, purchase or for any other reasonable
purpose. No merchant shall be criminally or civilly liable on account of having
made such a request.
History: L. 1975, ch. 136, § 4.
Cross-References.
- Searches and seizures, Utah Const., Art. I, Sec. 14.
COLLATERAL REFERENCES
Am. Jur. 2d. - 68 Arn. Jur. 2d Searches
and Seizures §§ 13, 120 et seq.
C.J.S. - 79 C.J.S. Searches and Seizures
§ 101.
A.L.R. - Actionability of accusation or imputation of shoplifting, 29 A.L.R.3d 961.

Construction and effect, in false imprisonment action, of statute providing for detention
of suspected shoplifters, 47 A.L.R.3d 998.
Key Numbers. - Searches and Seizures e,,
8.
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Merchant's authority to detain.

Any merchant who has reason to believe that merchandise has been wrongfully taken by an individual contrary to § 78-11-15 or 78-11-16 and that he
can recover such merchandise by taking such individual into custody and
detaining him may, for the purpose of attempting to effect such recovery or for
the purpose of informing p. peace officer of the circumstances of such detention, take the individual into custody and detain him in a reasonable manner
and for a reasonable length of time. Such taking into custody and detention by
a merchant or his employee shall not render such merchant or his employee
criminally or civilly liable for false arrest, false imprisonment, slander or
unlawful detention or for any other type of claim or action unless the custody
and detention are unreasonable under all the circumstances.
History: L. 1975, ch. 136, § 5; 1981, ch. 93,

§ 4.

Cross-References.

-

Retail theft, deten-

tion of suspected violator by merchant, merchant's
defense to action by suspect,
§§ 76-6-603, 76-6-604.

COLLATERAL REFERENCES
Utah Law Review. - Recent Developments
in Utah Law, 1980 Utah L. Rev. 649.
Am. Jur. 2d. - 32 Am. Jur. 2d False Imprisonment § 74.
C.J.S. - 35 C.J.S. False Imprisonment
§§ 23 to 25.
A.L.R. - Actionability of accusation or imputation of shoplifting, 29 A.L.R.3d 961.

78-11-19.

Construction and effect, in false imprisonment action, of statute providing for detention
of suspected shoplifters, 47 A.L.R.3d 998.
Excessiveness or inadequacy of compensatory damages for false imprisonment or arrest,
48 A.L.R.4th 165.
Key Numbers. - False Imprisonment
1
et seq.

Criminal conviction for shoplifting prerequisite
to civil action under chapter - Liability of parent or guardian.

(1) No civil action shall be brought pursuant to § 78-11-15 or 78-11-16
unless the adult or minor charged is convicted in a criminal action of shoplifting and, after conviction, a notice of intent to commence a civil action for
damages is mailed to the last known address of the convicted person at least
10 days before the action is commenced. This section shall not prohibit the
bringing of an action under common law.
(2) If a minor is convicted in a criminal action of shoplifting, the parent or
guardian of such minor is not liable in a civil action for damages other than
for the retail price of the merchandise if the merchandise is not returned to
the merchant. If it is returned to the merchant the liability is limited to the
reduction in value, if any, of the merchandise.
History: C. 1953, 78-11-19, enacted by L.
1981, ch. 93, § 5.
Repeals and Enactments. - Laws 1981,
ch. 93, § 5 repealed former § 78-11-19 (L.

1975, ch. 136, § 6), relating to exemplary damages for shoplifting, and enacted present
§ 78-11-19.
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Property damage caused by minor - Liability of
parent or guardian.

The parents or legal guardian having legal custody of such minor, as the
case may be, are liable for damages sustained to property not to exceed $1,090
when:
(1) the minor intentionally damages, defaces, destroys, or takes the
property of another; or
(2) the minor recklessly or willfully shoots or propels a missile, or other
object at or against a motor vehicle, bus, airplane, boat, locomotive, train,
railway car or caboose, whether moving or standing; or
(3) the minor intentionally and unlawfully tampers with the property
of another and thereby recklessly endangers human life or recklessly
causes or threatens a substantial interruption or impairment of any public utility service.
History: L. 1977, ch. 181, § 1.

78-11-21.
No
effort
knew
child,

Property damage caused by minor-When
ent or guardian not liable.

par-

parent or guardian shall be so liable if he or she made a reasonable
to supervise and direct their minor child, or in the event the parent
in advance of the possible taking, injury or destruction by their minor
he or she made a reasonable effort to restrain it.

History: L. 1977, ch. 181, § 2.

78-11-22.

Good Samaritan Act.

A person who renders emergency care at or near the scene of, or during an
emergency, gratuitously and in good faith, is not liable for any civil damages
or penalties as a result of any act or omission by the person rendering the
emergency care, unless the person is grossly negligent or caused the emergency. As used in this section, "emergency" means an unexpected occurrence
involving injury, threat of injury, or illness to a person or the public, including
motor vehicle accidents, disasters, actual or threatened discharges, removal,
or disposal of hazardous materials, and other accidents or events of a similar
nature. "Emergency care" includes actual assistance or advice offered to
avoid, mitigate, or attempt to mitigate the effects of an emergency.
History: L. 1983, ch. 111, § 1; 1987, ch.
211, § 1.
Compiler's Notes. - The 1987 amendment,
in the first sentence, inserted "or during", "or
penalties" and "or caused the emergency"; in
the second sentence, inserted "or the public"
and "actual or threatened discharges, removal,

or disposal of hazardous materials"; and added
the last sentence.
Cross-References. - Dentists, no civil liability for emergency care, § 58-7-10.
Physicians, no civil liability for emergency
care, § 58-12-23.
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COLLATERAL REFERENCES
Utah Law Review. - Stalking the Good
Samaritan: Communists, Capitalists and the
Duty to Rescue, 1977 Utah L. Rev. 529.
Utah Legislative Survey - 1983, 1984 Utah
L. Rev. 115, 217.
Journal of Contemporary Law. - Taking

78-11-23.

Right to life -

Notice of Good Samaritan and Duty to Rescue
Laws, 11 J. Contemp. L. 219 (1984).
A.L.R. - Construction of "Good Samaritan"
statute excusing from civil liability one rendering care in emergency, 39 A.L.R.3d 222.
Key Numbers. - Negligence ,g,,, 8.

State policy.

The Legislature finds and declares that it is the public policy of this state to
encourage all persons to respect the right to life of all other persons, regardless of age, development, condition or dependency, including all handicapped
persons and all unborn persons.
History: L. 1983, ch. 167, § 1.
COLLATERAL REFERENCES
Utah Law Review. - Utah Legislative
Survey - 1983, 1984 Utah L. Rev. 115, 221.
Journal of Contemporary Law. - Note,

78-11-24.

Alquijay v. St. Luke's-Roosevelt Hospital: The
Inequitable Umbrella of Wrongful Life, 12 J.
Contemp. L. 137 (1986).

Act or omission preventing abortion not actionable.

A cause of action shall not arise, and damages shall not be awarded, on
behalf of any person, based on the claim that but for the act or omission of
another, a person would not have been permitted to have been born alive but
would have been aborted.
History: L. 1983, ch. 167, § 2.
COLLATERAL REFERENCES
Utah Law Review. - Wrongful Birth and
Wrongful Life: Analysis of the Causes of Action and the Impact of Utah's Statutory Breakwater, 1984 Utah L. Rev. 833.

78-11-25.

Journal of Contemporary Law. - Note,
Alquijay v. St. Luke's-Roosevelt Hospital: The
Inequitable Umbrella of Wrongful Life, 12 J.
Contemp. L. 137 (1986).

Failure or refusal to prevent birth not a defense.

The failure or refusal of any person to prevent the live birth of a person
shall not be a defense in any action, and shall not be considered in awarding
damages or child support, or imposing a penalty, in any action.
History: L. 1983, ch. 167, § 3.
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Journal of Contemporary Law. - Note,
Alquijay v. St. Luke's-Roosevelt Hospital: The

Inequitable Umbrella of Wrongful Life, 12 J.
Contemp. L. 137 (1986).

CHAPTER 12
LIMITATION OF ACTIONS
Section
78-12-1.

Time for commencement of actions generally.

Article 1

78-12-19.
78-12-20.

Real Property
Actions by the state.
Actions by patentees or grantees
from state.
When letters patent or grants de78-12-4.
clared void.
Seizure or possession within seven
78-12-5.
years necessary.
78-12-5.1. Seizure or possession within
seven years - Proviso - Tax
title.
78-12-5.2. Holder of tax title - Limitations
of action or defense - Proviso.
78-12-5.3. Definitions of "tax title" and "action."
Actions or defenses founded upon
78-12-6.
title to real estate.
Adverse possession - Possession
78-12-7.
presumed in owner.
78-12-7.1. Adverse possession - Presumption - Proviso - Tax title.
Under written instrument or judg78-12-8.
ment.
What constitutes adverse posses78-12-9.
sion under written instrument.
78-12-10.
Under claim not founded on written instrument or judgment.
78-12-11.
What constitutes adverse possession not under written instrument.
78-12-12.
Possession must be continuous,
and taxes paid.
78-12-12.1. Possession and payment of taxes
- Proviso - Tax title.
78-12-13.
Adverse possession of public
streets or ways.
78-12-14.
Possession of tenant deemed possession of landlord.
78-12-15.
Possession not affected by descent
cast.
78-12-16.
Action to redeem mortgage of real
property.
78-12-17.
Redemption when more than one
mortgagor.
78-12-2.
78-12-3.

Section
78-12-18.

78-12-21.

Actions to recover estate sold by
guardian.
Actions to recover estate sold by
executor or administrator.
Minority or disability prevents
running of period.
Disabilities enumerated - Time
of not reckoned.

Article 2
Other Than Real Property
78-12-22.
Within eight years.
78-12-23.
Within six years - Mesne profits
of real property - Instrument
in writing - Distribution of
criminal proceeds to victim.
78-12-24.
Actions against public officers Within six years.
78-12-25.
Within four years.
78-12-25.5. Injury due to defective design or
construction of improvement to
real property - Within seven
years.
78-12-26.
Within three years.
78-12-27.
Action against corporate stockholders or directors.
78-12-28.
Within two years.
78-12-29.
Within one year.
78-12-30.
Actions on claims against county,
city or town.
78-12-31.
Within six months.
78-12-31.1. Habeas corpus - Three months.
78-12-31.2. Post-conviction remedies - 30
days.
78-12-32.
Action on mutual account
When deemed accrued.
78-12-33.
Actions by state.
78-12-34.
Repealed.
Article 3
Miscellaneous Provisions
78-12-35.
Effect of absence from state.
78-12-36.
Effect of disability.
78-12-37.
Effect of death.
78-12-38.
Effect of death of defendant outside this state.
78-12-39.
Effect of war.
78-12-40.
Effect of failure of action not on
merits.
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